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Problem. "The determination of whether an association's activities are protected under antitrust law
on the basis of an implicit competitive veto power rests upon a careful analysis of the relevant
political and economic realities of the association's role in the relevant market, which in turn
depends upon the precise nature of the association's activities." Federal Trade Commission v. Ticor
Title Insurance Co., supra, at 1351. Section II � D of the Court's opinion today properly rejects the
panel's contention that the direct-mail discounting business is sufficiently competitive that a special
rule should be applied to it, even in the absence of any explicit, legally enforceable right to exclude.
So it's good. But the rest of the opinion is a repudiation of one of the key premises on which we had
based our decision. The opinion concedes that the FTC did "not raise the competitive veto power
argument until its reply brief" in the panel stage of this litigation, ante, at 270, n. 33, which was a
procedural matter. It then decides that the FTC should have had the opportunity to raise the
argument "in the proper context." Ante, at 271. And why? The FTC's trump card in this litigation
was--and remains--the agency's right to bring an enforcement action, a right that is potentially
limitless in scope. See Brief for United States 34. If the FTC can use that right to bring an
enforcement action based on the competitive veto power, why can't the Supreme Court get in on the
act and use it to invalidate some of the government's regulation, that is, if it can find a case in which
the agency's action has been brought and is supported by the government's brief, even if the agency
takes no position on the legal issue? The Court's answer is that, if "the realities of the modern
regulatory
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